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I. PRELIMINARY STATEMENT 


Pursuant to agreement of the perties hereto and in 
order to expedite the hearing and determination of this appeal, 
this Court issued a Scheduling Order on September 9, 1975 under 
which Appellants filed their opening brief on October 10, 1975. 
Thereafter, although Appellees filed cross-notices of appeal, 
the parties agreed, pursuant to paragraph (h) of Rule 28 of the 


Federal Rules of A,nrellate procedure, that they would retain 


their designations contained in the Scheduling Order and that 


the schedule for the suomission of briefs contained therein 
would be adhered to. The parties further agreed that argu~ 
ments relating to the issues raised by the «..:ss~appeals would 
be initially presented in Appellees' answering b-i2fs and 


initially responded to by Appellants ‘n their repiy brief. 


Accordingiy, Appellants now file this brief in reply 
to Appellees' answering brief on the issues raised jn the notice 
of appeal and, further, in answer to Appellees' briefs on the 


issues raised by the cross-appeals. 


II. APPELLANTS' REPLY TO ISSUES 
RAISED IN THEIR NOTICE OF APPEAL 


A. The District Court's Imposition 
of A Quota System Is Improper 
In light of the overriding public policy against 
the imposition of racial quotas, it is respectfully submitted 
that the District Court's imposition of a racial quota to be 
implemented by granting a preference to non-whites in admis- 


sion to Local 28, is an abuse of discretion. 


With respect to the JAC apprenticeship program, the 
predominant avenue to union membership, + it cannot be too oft 
repeated that since 1964, the entire program has been adminis- 
tered in strict compliance with the order and opinion of Judge 
Markowitz in State Commission on Human Rights v. Farrell, 43 
Mis<'.2d 958, 252 N.Y¥.S.2d 649 (Sup. Ct., N.¥.Co. 1964), which 
includes the "Corrected Fifth Draft" (1067a; 107la; 1082a). 

It was under this court order that the JAC battery of tests 


found by the District Court to have a non~intentional, dis- 


criminatory impact on minorities, were administered. These 


tests were professionally selected and validated by Stevens 


Institute of Technology (1072a) whose impartiality and 


1. As noted in the Equal Employment Opportunity Commission's 

EEOC") brief (p. 9), approximately 90% of Local 28's present 
journeymen members are graduates of the apprentice program, 
(1235a; see also Stipulation of Facts {@15, 1066a). 


integrity has remained unquestioned eheoughout.” 


In its brief, EEOC suggests that the apprentice 
selection procedure mandated by Judge Markowitz was insti- 
tuted by Local 28 and JAC with the intention of excluding 
non-whites (EEOC brief, p. 25). Appellants submit that such 
a contention is wholly unsupported by the record or the find- 
ings and conclusions of the District Court.2 The fact of the 
matter is, as found by the District Court, that Local 28 and 
JAC were compelled by Judge Markowitz to utilize these very 


selection procedures, including the subject tests. 


EEOC further improperly suggests that Local 28 and 
the JAC imposed a requirement of a high school diploma as an 
impediment to admission of non-whites into the apprentice pro-~ 
gram (EEOC brief, p. 26, 27). Once again, EEO has chosen to 
ignore the fact that the requirement of a high school diploma 
was imposed by Judge Markowitz and that the District Court 


expressly so found; Finding of Fact 21 (77a) ." 


2. Although the District Court opted for the opinion of 
appellees' expert witness rather than that presented by appel- 
lants in aeciding the validity of the tests, no shadow of in- 
discretion was cast on the latter. 


3. Indeed, the very citation in EEOC's brief (Opinion, p. 80a) 
is to a portion of the District Court's opinion which expressly 
recognized that the selection procedure was provided for in the 
Corrected Fifth Draft. 


4. Another example of the liberties taken by Appellees is the 
attempt to present new evidence to this Court. The City's cita- 
tion of Zuckerman, “The Sheet Metal Workers' Case: A Case History 
Of Discrimination in the Building Trades," Labor Law Journal 416 
(1969) (Brief, p. 18n) is blatantly prejudicial and improper. The 
article is not part of the record below, was never referred to or 
introduced in evidence, and is clearly hearsay. Nor is it cited in 
support of a legal argument, or for its independent legal signifi- 
cance. 


Both EEOC and the City claim that Local 28 sought 
to bar non-whites from the apprenticeship program by providing 
special tutoring to whites in advance of the testing (EEOC 
brief, p. 26). In support thereof, they cite the testimony 
of Robert Schluter to the effect that training sessions in- 
tended to aid union members' friends and relatives in taking 
the JAC battery were given by Local 28. However, #Schluter 
testif*- 1 on cross-examination that the program was similar. 
to a .:.coring program which had been initiated by the Workers 
Defense League in order to prepare non-whites for the tests 
(Trial Transcript 161-62; See Addendum to Brief). Continuing, 
Schulter testified that the two programs exchanged teaching 
materials as sell as students and that the exchange program 
developed in 1966 had continued till the date of trial (Trial 


Tr. p. 164).° 


From the foregoing, it is abundantiy clear that the 
unintentional nature of the discrimination in admission to the 
apprenticeship program neither requires nor justifies the Dis- 
trict Court's imposition of racial quotas, particularly in view 


of the other extensive affirmative relief ordered. 


5. Indeed, it appears that the preparation given by the Workers 
Defense League which included the actual math test given, im: 
properly aided non-whites to achieve scores (e.g. 99%) on an 
exam in which they had previously achieved scores of only 10% 
or 12%. 


In fact, adherence to accepted equitable doctrines 
mandates the conclusion that the imposition of a racial quota 
where adequate alternative remedies have been provided is an 


abuse of discretion. Milliken v. Bradley, 418° U.S. 917 (1974). 


The direztion of a general racial quota far exceeds 


the prospective relief necessary to remedy any discriminatory 


impact occasioned by the selection procedures, including examina- 


tions, ordered by Juage Markowitz. The general quota system 
imposed would constitute a windfall preference to non-whites 
who were never involved with the selection procedures chal- 
lenged by Appellees. Further, a quota system would resuit in 
a preference in union admission for all non-whites solely be- 


cause of their race, a result itself proscribed by Title VII. 


The purposes of Title VII are fully satisfied by the 
other aspects of the relief org@ered which will assure non 
white applicants an equal opportunity to compete for admission 
on the same terms as whites through the administration of 
racially neutral apprenticeship tests Without undermining 
the rights of future white applicants. To grant a preference 
to non-whites who were never the subject of discriminatory 
exclusion is a perversion of the original aad continuing 
intent of Title VII: assurance of equal opportunity to all, 


without preference based solely on race. 


In sum, this alternative approach presents a proper 


balance between competing principles and interests. Indeed, 


this moderate approach of "rightful place" has been followed 


by this Court in lieu of more drastic remedies in similar 


circumstances. United States v. Bethlehem Steel Corp., 446 


F.2€ 652 (2nd Cir. 1971). 


In conclusion, the imposition of a racial quota is 


contrary to clearly recognized public policy and equitable 
principles. In light of the broad relief granted by other 
provisions of the District Court's Order, the direction of a 
preference in admission to unknown persons solely on the basis 
of race is an abuse of discretion in the circumstances obtain- 
ing herein. 

B. The District Court's Order directing 

that Local 28 replace one of its white 


trustees to the JAC with a non-wh:te 
is unconscionable, 


The absence of any judiciai authority for the replace- 
ment of one of the white JAC trustees with a non-white is 
acknowledged by the briefs of both EEOC and the City. That 
this aspect of the relief constitutes impermissible reverse 
discrimination and a deprivation of rights of individuals who 
have,not been charged or found to have engaged in any impropriety 


is fully discussed in Appellants' opening brief. However, EEOC 


contends that the establishment of an examining board in Rios 
v. Enterprise Association Steamfitters Local 638, 501 F.2d 622 
(2nd Cir. 1974), is authority for the substitution of a present 
union trustee with a non-white. In Rios, the examining board 
was appointed to replace the union officers who were found to 
have engaged in discriminatory conduct by excluding black 
applicants because of their race. It is, tierefore, clear 

that the examining board was necessary in order to remove a 
power which had been abused by union officers. In the instant 
case, the JAC was never alleged to have discriminated, nor did 
the court find that any JAC trustee, union or employer, had 
engaged in any discriminatory acts. Rather, all that the JAC 
trustees did was perform the ministerial functions attendant to 
the apprenticeship program. In fact, the trustees did nothing 
more than comply with the selection procedures, including the 
tests, directed by Judge Markowitz's Order. Thus, te only 
legal precedent cited by Appellees in support of this unheard 


of remedy of the District Court is entirely inapposite. 


As there is neithe: legal authority nor practical 


justification for the District Court's directive for the sub- 
stitution of one of the union's white JAC trustees with a non- 
white, solely on the basis of race, this aspect of the Order 


should be vacated. 


III. APPELLANTS' ANSWER TO ISSUES RAISED 
BY APPELLEES ' CROSS-APPEAL 


The notices of cross-appezl filed by the EEOC and 


the City raise two issues: 


(1) the propriety of the District Court's 
conclusion that the inquiry as to arrest records on the 
apprenticeship program upplication form did not discriminate 


against non-whites (Opinion, 92a); and 


(2) the granting of backpay only to those 
non-whites for whom there exist records of application for 
direct entry into the union, and who demonstrate discrimina- 
tory exclusion from membership andi monetary damages as a re- 
sult thereof (Opinion, 110a). 

A. The District Court's Determination of the 

Legality c* the Arrest Record Inquiry Is Moot 

and should 10t be Considered by this Court. 

In its brief, EEOC notes that JAC has agreed, volun- 
tarily, to revise its practice of arrest record inquiry, and 
thus views the issue as moot (EEOC Brief, p. 3). Appellants 
concur. For reasons not readily apparent, the City continues 
to press this issue even though it, too, seems to recognize its 


mootness.° Notwithstanding any contentiors made by the City 


6. See City Brief, p. 48. 


ie ee 


herein, it is apparent that as there is no longer any justi- 
ciable controversy, the issue is moot and is not properly be- 


fore this Court for determination. SEC v. Medical Committee 


for Human Rights, 404 U.S. 403 (1972) . 


B. The District Court did not Abuse its Discre- 
tion in Awarding Backpay to Certain Classes 
of Discriminatees and not to others. 


The court below (Opinion, 108a) fashioned its back- 
pay award with express reference and strict adherence to the 


principles enunciated by the United States Supreme Court in 


Albemarle Paper Co. v. Moody, 95 S.Ct. 2362 (1975). In de- 


lineating the broad standards by which the courts should award 


backpay in Title VII cases, the Court in Albemarle reversed a 


determination that the absence of bad faith or intentional 
discrimination was, per se, sufficient reason to deny backpay. 
In so doing, the Court held that the unintentional character 
of the misconduct was one of several relevant factors to be 
considered by the district court in formulating an award con- 


sistent with the purposes of Title VII. Id. at 2373-74. 


Albemarle sets out the broad parameters ‘vithin which the dis- 


trict courts shall exercise discretion. Albemarle does not 


change the standard of review by which the discretion is to 


be judged (p. 2375): 


"But the standara of review will be the familiar 
one cf whether the District Court was' clearly 
erroneous‘ in its factual findings and whether it 
‘abused' its traditional discretion to locate ‘a 
just result' in light of the circumstances peculiar 
to the case, Langres v. Green, 282 U.S. 531, 542, 51 
S, Ct. 263; 247); 75 1. Ba. $26," 


A comparison of the facts of Albemarle with those of 
the case at bar clearly shows that the District Court did not 
abuse its discretion but, rather, exercised it within the 


letter and intent expressed by the Supreme Court. 


First, in Aibemarle, the District Ccurt denied backpay 
to everyone in the plaintiff's class on the ground that the 


employer acted in gooa@ faith. Here, the lower court estab- 


lished criteria by which certain non-whites who had been damaged 


could recover backpay by presenting their claims to the Adminis- 


trator. Thus, backpay is available for those who come within 


the terms of the Order. 


Second, Albemarle was primarily concerned with an 


employer's liability for backpay, even though the local union 


had been joined as a defendant. And, as more fully discussed 


infra, since any liability for backpay would be satisfied from 


general union funds contrikuted by 211 union members, the court 


below expressed an even handed cencern for the "inequitabl [e] 


drain jof] the financial resources of the non-profit defendant 
a 


association" (Opinion, p. 110a). Certainly consideration of 


such a factor is relevant and within the scope of the court's 
discretion in reaching a "just result." Albemarle, supra, at 


2375. 


Third, the speculative nature of the identification 


of individuals who may have possibly suffered monetary diaendes* 


the time and expense necessary for their ascertainment, and the 
speculaticn as to the amount of damages are clearly relevant 
factors. The District Court's consideration of these matters 


is a proper discharge of its responsibilities under Albewarle. 


Of course, whatever the result, the District Court 
was obliged to state its rationaie in support of its conclusion. 


This was stressed by the court in Albemarle (p. 2373;,. ns 24)% 


"Tt is necessary, therefore, that if a district 
court does decline to award backpay, it care- 
fully arvcic late its reasons." 


The District Court expressly ¢id so in its opinion (Opinion, 

108-127: . After discussing the relevant standards enunciated 
in Albemarle, the cous noted that plaintiff's late request for 
backpay did "not preclude the ccurt from awarding it where en- 


titled." (Opinion. 109a). 


7. Appellees stress the lack of record-keeping by the Union and 
JAC was a violation of EEOC regulations. (EEOC brief, p. 45; City 
Brief, p. 29). Those regulations do not have the force and effect 
of law, and neither the Union nor JAC were subjected to legal sanc- 
tions for their failure to comply with these regulations. Further- 
more, the City's suggestion that the voluntary destruction of recorc 
which occurred in Bowe v. Colgate Palmolive, 416 F.2d 711 (7th Cir. 
1969), is somehow analogous to the situation here (Brief, p. 50-51) 
is misguided but sadly ccnsistent with the City's other improprie- 
ties, supra, n. 4. 
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On a motion for backpay for members of the plaintiff 


classes in Rios v. Enterprise Association Steamfitters, Local 


638, F. Supp. , 10 EPD 416, 273 (S.D.N.Y. 1975) 


(Bonsal, D.J.), the District Court established standards for 
the award of backpay strikingly similar to those enunciated 
by Judge Werker. The court awarded backpay for any claimant 


who files a claim proving the following: 


"(1) He applied in writing for membership 
in Local 638's A Branch. 


"(2) He was discriminatorily denied admis- 
sion to the A Branch after October 15, 1968. 
Discrimination as to a claimant for purposes of 
back pay will commence on the date on which the 
next applicant for membership in the A Branch 
who does not qualify as a member of the plaintiff 
class was admitted to the A Branch. This discrim- 
ination for purposes of back pay awards will be 
deemed to continue until the date claimant was ad- 
mitted to the A Branch or until June 21, 1973, 
whichever is earlier. 


"(3) At the time of his application, the 
claimant resided in a county within the jurisdic- 
tion of Local 638, and was qualified for admission 
under the standards used in the implementation of 
this Court's Order of June 21, 1973. 


"(4) The claimant proves monetary damages 
resulting from his denial of admission to the A 
Branch, less any other employment income or public 
assista se. Monetary damages will be computed on 
the bi -is of the average monthly wage paid to mem- 
bers who were admitted to the A Branch on or after 
October 15, 1968." 10 EPD at 5148. 


The award by Judge Werker is almost identical to 
the Rios determination. Yet Appellees would suggest to this 
Court that two different District Courts, with full knowledge 


of and reference to the Supreme Court's mandate in Albemarle, 


abused their discretion by limiting backpay to exactly the 


same classes of individuals. Appellants suggest that this 
Court may not find that the scope of the backpay award ordered 
by Judge Werker (and for that matter, the same award by Judge 


Bonsal) is "clearly erroneous." Albemarle, supra, at 2375. 


Further, an analysis of each component of the class 
of persons alleged to be entitled to backpay will demonstrate 


the propriety of the District Court's determination. 


With respect to entrance into the apprenticeship 
program, an award of backpay is conjectural as there is no 
assurance that the program would have been successfully com- 
pleted by the apprentice over the four-year period, culminating 
in admission to the union as a journeyman. Similarly, it is 
impossible to determine which, if any, individuals would have 
been sufficiently successful on a validated JAC battery of 


tests to be selected for the program. 


Nor is the denial of backpay to Local 400 blowpipe 
workers an abuse of discretion. Local 28 would hardly have 


been able to organize all Local 400 shops. Organization 


depends on the exigencies Of an NLRB e.ection and the outcome 
of collective bargaining. Thus, the istrict Court would have 
no way of determining which people would actually have become 
Local 28 members among all existing Locel 400 members. Further, 
there is no way of determining which of the Local 40C members 


would have earned more as a member of Local 28. 


Most speculative of all would be the award of damages 


to that class of non-whites who would have applied for direct 


admission but for Local 28's "reputation" for discrimination. 

So vague and uncertain is this class of persons that an award 
to them would be tartamount to an assessment of punitive damages 
against the Union distributed randowly to non-whites in the 


community. 


Appellees' reliance on Hairston v. McLean Trucking Co., 
520 F.2d 226, 232-233 (4th ‘Jit. 1975) is misconceived. (KFEOC 


Brief, p. 48; City Brief, p. 4). First, the District Court 

in Hairston, prior to Albemarle, denied relief on the mistaken 
assumption that lack of bad faith was a detense to an award of 
backpay. See Albemarle, supra. Second, the speculative nature 
of damages in Hairston related not to the identity, but to the 
amount due actually identified employees. The Court of Appeals, 
subsequent to Albemarle, held that in spite of uncertainty in 


the amount due a particular employee, a sum could be computed, 


since such variables as length of service, job availability 
and desire for advancement could be fairly estimated, In the 
instant case, however, the c/ <= must speculate, initially as 
to whom damag.. are due, and then as to the amount. Thus, the 
court wou.d be forced to compound the speculation inherent in 
any determination. Accordingly, it certainly cannot be said 
that the refusal to undertake this exercise in hypothecation 


was an abuse of discretion. 


, 


United States v. U. S. Steel, _ + 726 


EPD 410, 436 (5th Cir. 1975), similarly does not support the 
Appellees. There too, the lower court had passed on the issue 
of damages without benefit of Albemarle or more recent control- 
ling precedent in the Fifth Circuit. On this basis alone, re-~ 
versal was required. Moreover, as in Hairston, the issue was 
uncertainty as to the amount, rather than the identity of the 
recipients of backpay. In both Hairston and U.S. Steel, ths 
class of affected persons were identified emplvyees at one of 
defendant's work facilities. In the instant case, no such 
identification of aggrieved individuals is reasonably possible 
given the circumstances which obtain. Accordingly, it cannot 
be said that the District Court's exercise of its discretion 


to limit the award of backpay was "clearly erroneous." 


The City urges the Court to look to the backpay 
provisions of the National Labor Relations Act, 29 U.S.C. 
§160(c), in support of the proposition that an award of back= 
pay is required herein. The City attempts to further buttress 
the analogy of the NLRA to Title VII by citation to Albemarle, 
supra, in which the Supreme Court cites to the legislative 
history of Title VII and concludes that the applicable standards 
of both statutes are similar. 95 S.Ct. at 2372-73. The last 
link in the analogy, according to the City, is that since 
awards of backpay under the NLRA presumptively follow in 
instances in which unfair labor practices have been committed, 


a_ priori, it should presumptively follow here. 


Appellants concede the philosophical similarity of 

the NLRA and Title VII, Albemarle, supra, and further concede 
that the analogy would seem to lend credibility to the City's 
constructed chain of reasoning. However, the pyramid reasoning 
has at its base a fatal building block. All the cases cited by 
the City involve employer liability for unfair labor practices. 
The consistent practice of the NLRB has been to refuse to impose 
backpa, liabiJity upon unions, especially where to do so would 
imperil the union's ability to exercise its Section 7 rights or 
subject it to inordinate monetary liability. This long-standing 


policy was recently reaffirmed by the First Circuit in NLRB v. 


Oil, Chemical and Atomic Workers International Union, 476 F.2d 


1031 (lst Cir. 1973), where the Board, consistent with prior 
decisions, denied the award of backpay against a union, and 


the court concurred (p. 1037): 


"Lastly, the Company seeks the unusual remedy 
of back-payments by the Union to the employees 
prevented from working becawe of the Union's conduc*. 
Again, the appropriate remedy is a matter for adminis- 
trative judgment. Butz v. Glover Livestock Commission 
Co., Ince, 411 U.S. 182, 93 S.Ct. 1455, 36 L.Ed.2d 142 
(1973). The Board has a long-standing policy against 
such awards in this type of case, Colonial Hardwood 
Flooring Co. Inc., 84 N.L.R.B. 563 (1949), grounded 
in sound policy, Long Construction Co., 145 N.L.R.B. 
554 (1963), which it has recently reaffirmed, over 
dissent, in the face of contrary recommendations by 
the Geucral aie and the Administrative Law Judge. 
Union de Tronquista de Puerto Rico, Local 901 (Lock 
Joint Pipe & Co. of Puerto Rico, 24-CB-774, 775 
(N.L.R.B. Har. 15, 1973). We can see no error in 
enforcing what was then and still is existing Board 
policy. Nor can we say that that policy, or its 
application in this case, is ‘unwarranted in law' or 
‘without justification in fact' Glover Livestock, 
supra, 411 U.S. 186, 93 S.Ct. 1455. 


The NLRB's refusal to award backpay against a union 


is predicated, inter alia, on the ground of financial inability 


of unions to satisfy such an award and the devastation of the 
collective bargaining process which is a natural consequence 


of employee representation by bankrupt bargaining agents: 


"In exercising its broad discretionary powers 
under Section 10(c) of the Act the Board has always 
been careful to balance the effectiv ness of a par~ 
ticular remedy against its consequences. Thus, the 
Board has refrained from directing an otherwise 
appropriate remedy where practical and economic con- 
siderations dictated a lesser deterrent. (citations 


omitted) 
xk * & 
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[aJdequate remedies under the Act other than LY 


backpay exist to prevent the occurrence of 
violence without interfering with the right to 
strike. 


& 2 @ 


"To do more, in Our opinion, runs the risk 
of inhibiting the right of employees to strike 
to such an extent as to substantially diminish 
that right. For the misconduct of a few pickets 
may be sufficient to find the union in violation 
of Section 8(b) (1) (A) and enough to intimidate 
many employees. The Board would then be required, 
under the logic of our dissenting colleagues, to 
seek backpay for all intimidated employees. Faced 
with this financial responsibility, few unions 
would be in a position to establish a picket line. 
In our opinion, union misconduct of this nature, 
while serious, does not warrant the adoption ofa 
remedy so severe as to risk the diminution of the 
right to strike, a funcamental right guaranteed by 
Sections 7 and 13 of the Act." Teamsters, Local 901 
(Lock Joint Pipe & Co. of Puerto Rico), 202 NLRB 397, 
82 LRRM at 1582 (1973). 


If the philosophy and intent of the NLRA and Title 


VII are analogous with respect to backpay, a fortiori, the 


balance struck by the NLRB between devastating a union finan- 


cially and the federal labor policy of maintaining industrial 


peace through the existence of viable collective bargaining 


agents is clearly applicable to Title VII. 


Lastly, the City contends that welfare and unemploy- 


ment benefits should not be deducted from the backpay award. 


Most courts which have confronted the issue have held that it 


is proper to reduce the backpay award by any unemployment 


benefits received. Bowe v. Colgate~Palmolive Co., supra. 
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("The deduction of unemployment compensation was proper, 
being a valid exercise of the trial judge's discretion pursuant 


to 42 U.S.C. §2000e-5(g)."); Satty v. Nashville Gas Co., 384 


F. Supp. 765 (M.D. Tenn. 1974), aff'd, ___ 5.26. -, i2 9ae 
Cases 1, 10 EPD 410, 359 (6th Cir. 1975); Hodgson v. Ideal 
Corrugated Box Co., 10 FEP Cases 745 (N.D. W.Va. 1974) (backpay 
reduced by unem ,loyment compensation in age discrimination suit). 
Public assistance benefits were also excluded from backpay awards 


by the District Court in Rios, supra, 10 EPD at 5148. 


Further, denial of the deduction for public assistance 
would constitute a windfall to the individuals awarded backpay. 
In this connection, Appellants respectfully submit that the 
City's contention that it would seek to recover these payments 
is nothing more than a self-serving declaration of intent 


totally unsupported by the record or common experience. 


In sum, the District Court meticulously adhered to the 


principles of Albemarle in evaluating all relevant factors in 


its precise determination of the scope of the backpay award. 
The record amply demonstrates that the District Court did not 
abuse its discretion in this regard and that its ultimate 


determination as to backpay was not "clearly erroneous." 
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CONCIUSION 


For all the foregoing reasons, it is respectfully 


submitted that this Court: 


(a) vacate so much of the Order and Judgment of 


the District Court which 


(i) directs the imposition of a quota system 


supported by a preference for non-whites and implemented by 


an Administrator; and 


(ii) directs that a white union trustee of 


the JAC be replaced by a non-white; and 


(b) affirm that part of the Order and Judgment of 


the District Court which 


(i) relates to arrest record inquiries on the 


ground that the issue is moot, and 


(ii) establishes standards and procedures for 


the award of backpay claims. 


Respectfully submitted, 


SOL BOGEN, ESQ. 

Attorney for Defendants-Appellants 
Sheet Metal Workers' International 
Association, Local Union No. 28. and 
Union Trustees of Local 28, Joint 
Apprenticeship Committee 

One rennsylvania Piaza 

New York, New York 10001 


November 24, 1975 
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required or taught the sketching and drawing of plans? 


| 
A Yes, at that time they are drawing them. 
Q What term is the testing and balancing subject 
given? 
A Again, generally in the last year. It is fit 
in somehow in the last year. We have a video tape 


machine in the school and we have various video tapes on 
testing and balancing procedures. We have ports cut into 
the system, that is in the school, so we can teach them how 
to take readings and fan law and things like that. 

Q Mr. Schluter, before you discussed with Mr. Adims 
in response to his questions steps to train people to take 
or familiarize them with the apprentice test, do you recall 
that discussion? 

A Yes. 

Q And indicating that to the best of your recollectio 
it may have been '66 or ‘67 when such activity was undertaken 
by Local 28, is that correct? | 

A Yes. 

Q | Can you tell us the circumstances under which such, 
if you know, such a program or such efforts were undertaken? 

A Well, it was mentioned that the Workers Defense 
League had a tutoring program going and the members wanted 


to know if they could get that same information. 
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Q 


a tutoring program? 


A 


Q 


A 


Q 


of, if you know? 


A 


a week in the beginning; they had volunteer tutors from 
large corporations and then as they evolved, they hired 


professional tutors. 


Q 


of the Workers Defense League became a subject matter of 
litigation between Local 28 and the New York State Human’: 


Rights Commission? 


A 


grounds as earlier objections, that ovtside litigation has 
no beariny cr this case. We object to the answering of 


that question. 
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Schluter - cross 


»id, in fact, the Workers Defense League have 


Yes. 

And were you familiar with it? 

Yes. 

And what was the basis or source of your familiarity? 
My discussions with the Workers Defense League. 


What did that tutoring system or program consist 


They had a very intense program a couple nights 


Did there come a time that the tut»ring system 


Yes. 


MS. GROSS: Objection, your Honor, on the same 


THE COURT: I will overrule it. You may answer. 


Yes. 
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Q And what was the substance of that litigation, 
if you recall? 

A That was when NYU was giving the test and the 
Workers Defense League tutors had tutored the group who 
took the second examination and people who had received 
a 10% or 12% mathematics yrade on the first examination 
had received 99's on the second examination, when they 
discovered that it was, in fact, the exact same examination 
that was given the first time. 

Q Do you recall a positicn that the JAC took with 
respect to the second examination and the tutoring? 

A Well, they wanted to void the examination because 
they felt that the pec; le were tutored on the exact 
examination to be given. 

Q And from '66 to the present time, to your knowledge 
aid the Workers Defense League contiaue its program cf 
tutoring? 

A Yes. 


Q And do you know who has participated in that 


program? 
A Yes. 
Q And who has participated? 
A The majority of the minorities who have come into 


our oryanization. 
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2 Q What does the tutoring program consist of, if 

8 you know? 

4 A I am not exactly aware of that. 

5 Q Do you know who is in charge of it for the Workers 

¢ Defense League? 

7 A They now have many different offices. They have 

: an office in Chinatown. They have an office out of Queens. 

: They have one in Nassau County. They have one up in 

10 Mount Vernon. They: have one in the Bronx. They have one 

i in Manhattan. | 

“ Q Do each of these programs provide tutoring 

B services, to your knowledge, prior to the apprentice test 

“ given by the JAC? 

se A Yes. 

% Q Were non-minorities, whites, to your knowledge, 

uM permitted to participate in the tutoring program of the 

18 Workers Defense League? : 
i 19 MS. GROSS: Objection to the characterization 

2 “permitted”, your’ Honor. 

a1 THE COURT: Overruled. 


A Yes. 
Q Were they permitted in 1966, to your knowledge? 
A I am not really aware whether they had any 


non-minority people in there original tutoring. I don't 


\ 
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know of any in their original. 

Q When Local 28 undertook the program that you 
described before, I think you told Mr. Adams you believe 
you spoke to somebody at the Workers Defense League about 
it, is that true? 

A Yes. 

Q And what @id you tell them with respect to the 
28 program at that time? 

A I just made them aware that I was doing it. I 


also requested some of their material that they were using 


for tutoring. 


Q Did they give you that material? 
Yes. 


And after that time did you exchange material with 


Yes, they used some of my material. 
And did you exchange students for people who came 
to the program with them? 

A Yes. 

Q And was this part of an exchange program that 
developed from '66 to the present date with the Workers 
Refense League? 

A Yes. 


Q I am not sure of the number you gave, if you gave 
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. a number, but in the first class or first group of people 

i 
. that you familiarized with this, how many were in there? 
: A It was a small number. I don't remember. | 
° Q sf I suggest that your deposition stated ten, 


t 
i 
j 
' 
\ 


would that refresh your memory? 
A Yes. 


MR. ADAMS: Objection, your Honor. I don't 


think the deposition states that. Read the whole deposition 


* -- I mean, it is not a big difference, but I think -~- 
n MR. BOGEN: I will withdraw the question at this 
12 


time. I don't want to pursue it. 


13 ‘ , 
THE COURT: The question and answer are withdrawn. 
14 
MR. BOGEN: At this time, your Honor. 
1 : 
, THE COURT: Yes. 
16 
MR. BOGEN: Excuse me, may I take a moment to 
17 ‘ 
clarify that? May I have a moment to just look at the 
18 me 
deposition, your Honor? 
al THE COURT: Yes. 
- [Pause.] 


MR. ADAMS: Page 438. 

MR. BOGEN: Thanks. 

I am referring, your Honor, and counsel, to the 
deposition of Mr. Schluter of April 27, 1973, Page 438, 


Lines 12 and i 


\ 
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Q Do you remember this question being propounded to 


you and you giving the following answer: 


"6 And how large was the group? 
sft Ten, twelve." 
A Yes. 
Q Does that refresh your memory? 
A Yes. 
Q I believe you told Mr. Adams before that out of 


the ten or twelve one was black, is that correct? 
A Yes. 
Q Ana thereafter did the size of the groups that 


came grow? 


A Yes. 
Q And aid the number of minorities or blacks grow? 
A Yes. 
Q Did you keep a4 record of those persons who were 


referred to you by the Workers Defense League? 

A No. 

Q Did you keep a record of those persons who you 
referred to the Workers Defense League? 

A No. 

Q Mr. Schluter, with respect to Plaintiffs' Exhibits 
75, 76 and 77, which represent minutes of the Joint 


Apprenticeship Committee that you were discussing with Mr. 
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suspended apprentices unemployed? 


Adams, do you recall that? 
3 A Yes. 
4 Q And do you recall his questions with respect to 
5 certain reports that you made in each of these meetings 
6 regarding the unemployment of the apprentices? 
7 A Yes. 
, Q The report that was made at each of these weetings, 
, what was the timing of the report with respect to the 
10 meeting? 
i A It reflected the unemployed apprentices at that 
ae date. | 
13 Q And with respect to the number of unemployed 
" apprentices, how often or freqvently does that change? 
1 A Just about daily. 
%6 Q In addition to the report that you made to the 
u Joint Apprenticeship Committee, for example, on January 3, 
18 1974, did you keep additional, continuing records of 
19 unemployed apprentices? 
20 A Yes. 
21 Q Do you recall telling Mr. Adams that the report 
| = for January 3rd, '74, as appears in Exhibit /5, was to the 
2 effect that there were eleven unemployed apprentices and 
2A seven suspended apprentices? Would you consider the seven 
| 2s 
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